Securities Industry (Amendment) Act, 2000 Act 590

ARRANGEMENT OF SECTIONS
Section

Section 1 of P.N.D.C.L. 333 amended
Section 2 of P.N.D.C.L. 333 amended
Section 5 of P.N.D.C.L. 333 amended
Insertion of section 6A in P.N.D.C.L. 333
Section 7 of P.N.D.C.L. 333 amended
Insertion of section 7A in P.N.D.C.L. 333
Section 8 of P.N.D.C.L. 333 amended
Insertion of section 8A in P.N.D.C.L. 333
Insertion of new Part 1A

Part IV of P.N.D.C.L. 333 substituted
Section 141 (2) of P.N.D.C.L. 333 amended
. Section 142 of P.N.D.C.L. 333 amended

Consequential amendments and revision of penalties and pecuniary
valuesin P.N.D.C.L. 333

Repeal, Saving and Transitional provisions
Schedule

© o N gk~ wbdPE

[ S S
w N P o

[
E



Act 590

THE Five HUNDRED AND NINETIETH

ACT

OF THE PARLIAMENT OF THE REPUBLIC
OF GHANA
ENTITLED

THE SECURITIESINDUSTRY (AMENDMENT) ACT 2000

AN ACT to amend the Securities Industry Law 1993 (PNDCL. 333) to make
fuller provisionsfor the operation and regulation of unit trust and mutual
fund; to provide for the settlement of disputes arising under the Law; to
revise penalties in the Law; to provide for consequential amendments
arising from the Consgtitution and to provide for related purposes.

DATE OF ASSENT: 19th December, 2000

BE IT ENACTED by Parliament as follows:

Section 1 of P.N.D.C.L. 333 amended

1. The Securities Industry Law 1993 (PNDCL. 333) referred to in this Act
as the principal enactment is amended in subsection (1) of section (1) by the
substitution for “Securities Regulatory Commission” of “Securities and
Exchange Commission” and any reference in any enactment or other docu-
ment in existence immediately before the coming into force of this Act to the
Securities Regulatory Commission shall be read and construed accordingly.

Section 2 of P.N.D.C.L. 333 amended

2. The principal enactment is amended by the substitution for section 2 of
the following

;fC:Jhrenposition 2. (1) The Commission shall consist of

Commission (a) a chairman;

(b) the Director-Generadl;
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(c) thetwo Deputy Directors-Generd;

(d) a representative of the Bank of Ghana not below
the rank of a Director;

(e) a representative of the Ministry of Finance not
below the rank of a Director;

(f) the Registrar-General or his representative; and

(g) four other persons including either a judge of the
Superior Court or alawyer qualified to be appointed
ajudge of the Superior Court.

(2) The President shall in making appointments under
section 2 (1)(g) have regard to the expertise, knowledge and
experience of the persons in matters relating to securities or
investment.

(3) The members of the Commission shall be appointed
by the President acting in consultation with the Council of
State.”

Section 5 of PNDCL . 333 amended

3. The principal enactment is amended by the substitution for subsections
(1), (2), (3) and (4) of section 5 of the following

“ Appointment
of  Director
General and
other staff of
Commission.

5. (1) There shall be appointed by the President in accord-
ance with the advice of the Commission given in consultation
with the Public Services Commission a Director-Genera of
the Commission who shall be the chief executive of the
Commission and shall hold office on such terms and
conditions as may be specified in his letter of appointment.

(2) There shall be appointed by the President in accord-
ance with the advice of the Commission given in consultation
with the Public Services Commission two Deputy Directors-
General of the Commission on such terms and conditions as
may be specified in their letters of appointment.

(3) The Deputy Directors-General shall assist the
Director-General in the performance of his duties and perform
such other functions as the Commission may direct.

(4) There shall be appointed by the President in accord-
ance with the advice of the Commission given in consultation
with the Public Services Commission such employees as the
Commission may require for the performance of its functions
upon such terms and conditions as the appointing authority
may determine except that the President may in accordance
with article 195(2) of the Constitution delegate his power of
appointment of public officers.”
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I nsertion of section 6A in P.N.D.C.L. 333

4. The principal enactment is amended by the insertion after section 6 of
the following new section.

* Imposition 6. (1) The Commission shall by regulations impose alevy

of transaction . . . .. .

levy in respect of such investments in securities as it may deter-
mine.

(2) Thelevy shall be of such rate and be payable by a
buyer and a seller on the investment transactions.

Section 7 of PNDCL 333 amended

5. The principal enactment is amended in section 7 as follows
(a) by the substitution for subsection (4) of the following
“(4) Thefinancia year of the Commission shall be the same
as the financia year of Government.”
(b) by the repeal of subsection (5).

Insertion of section 7A in PNDCL 333
6. The principal enactment is amended by the insertion of a new section 74
as follows

“ Annual 7%. (1) TheCommission shall submit to the Minister as soon
rer oo, @ practicable and in any event not more than six months after
the end of each financial year, an annual report dealing gener-
aly with the activities and operations of the Commission
during the year to which the report relates which shall include
(a) the audited accounts of the Commission and the

Auditor-Genera’ s report on the accounts; and
(b) such other information as the Commission may

consider necessary.

(2) The Minister shall within two months after receipt
of the annual report submit the report to Parliament with such
statements as he considers necessary.

Section 8 of PNDCL 333 amended
7. The principa enactment is amended by the substitution for section 8 of
the following
* Allowance for 8. The members of the Commission other than the
members  of

commission.  Director-General and the Deputy-Directors Genera shall be
paid such allowances as the Minister may determine.”
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I nsertion of section 8 in P.N.D.C.L. 333
8. The principal enactment is amended by the insertion after section 8 of
the following new section

“ Committees
of the
Commission.

8*. The Commission may for the discharge of its functions
under this Law appoint committees composed of members of
the Commission or non-members or both and may assign to
the committee such of its functions as the Commission may
determine, except that a committee composed exclusively of
non-members may only advise the Commission.”

I nsertion of new Part 1A
9. The principal enactment is amended by the insertion of anew Part 1A as

follows

“PART 1A—ADMINISTRATIVE HEARINGS COMMITTEE

Establishment
of
Administrative
Hearings
Committee.

Submission of
complaint and
examination of
issues.

8°. (1) Without limiting the scope of section 8A there is
hereby established an Administrative Hearings Committee of
the Commission hereafter referred to in this Law as the
“Hearings Committee”.

(2) The Hearings Committee shall be composed of the
chairman of the Commission who shall be the chairman of the
Hearings Committee and four other members of the Commis-
sion elected by the members.

(3) The functions of the Hearings Committee are

(a) to examine and determine complaints and disputes
related to, inrespect of, or arising out of any matter
to which this Law applies; and

(b) to perform any duty related to the function speci-
fied under paragraph (a) as may bereferred to it by
the Commission.

8% (1) A complaint, dispute or any violation arising under
this Law shall, before any redress is sought in the courts, be
submitted to the Commission for hearing and determination in
accordance with this Part.

(2) A matter to which subsection (1) applies shall be
submitted in writing to the Director-Genera of the Commis-
sion and where it is not in writing the Director-General shall
cause the matter to be reduced into writing.

(3) The Director-Genera shall cause the matter to be
investigated and shall unless he

(a) consders the matter to be frivolous or vexatious,
or



Act 590

Representation
before
Hearings
Committee.

Proceedings of
the Hearings
Committee.

Securities Industry (Amendment) Act, 2000

(b) can settle the disputed matter or complaint to the
satisfaction of parties concerned,
refer the matter together with the findings of the investigations
to the Hearings Committee within thirty days from the date of
receipt of the written complaint, dispute or violation and shall
at the same time inform the complainant or persons concerned
of the submission to the Hearings Committee.

(4) Subject to section 87, the Hearings Committee shall
upon receipt of a complaint or any matter under this Part
examine and determine the complaint or matter.

(5) The Hearings Committee shall not determine any
complaint or matter which is the subject matter of an action
before a court unless the parties to the action so agree.

8°. A person appearing before the Hearings Committee may
(a) make arepresentation to the Hearings Committee;
(b) be represented by a lawyer or other expert of his
choice;
(c) produce such evidence as he considers necessary
for the adjudication of the complaint or matter.

8% (1) TheHearings Committee may exclude persons from
its proceedings, other than parties to the proceedings and their
lawyers or experts, where it considers it necessary in the
interest of public order, public morality or the protection of
the private lives and interest of persons concerned in the
proceedings.

(2) The Hearings Committee may call such witnesses
and request the production of such documents as it considers
necessary to determine the issue before it.

(3) Witnesses appearing before the Hearings
Committee may be paid such allowances as the Commission
may determine.

(4) The Hearings Committee shall give afair hearing to
all personswho appear before it and shall be guided by natural
justice in its proceedings.

(5) Where a complaint is submitted to the Hearings
Committee under subsection (1) of section 8%, the Hearings
Committee shall, within a period of thirty days from the date
of receipt of the complaint or matter examine and determine
the complaint or matter unless there is delay caused by the
complainant, his representative or witness.

(6) Except as otherwise provided in this Part the Hear-
ings Committee shall determine the procedure for its hearings.
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8" (1) Every decision of the Hearings Committee on any
matter submitted to it for determination shall be referred to the
Commission.

(2) The Commission upon receipt of the decision may

(a) approve of the decision;

(b) remit the issue to the Hearings Committee for
further consideration; or

(c) modify the decision.

8°. A person dissatisfied with a decision of the Hearings
Committee under this Part confirmed by the Commission may
appeal to the High Court.”

Part IV of P.N.D.C.L. 333 substituted
10. The principal enactment is amended by the substitution for Part IV of

the following

Prohibition to
operate unit
trust without
licence.

Manager and
trustee.

“PART IV—UNIT TRUST AND MUTUAL FUND
Sub-part |—Unit Trust

32. (1) No person shall
(a) establish or operate a unit trust;
(b) issueany invitation to the public to acquire any units
in any unit trust; or
(c) maintain or hold himself out as carrying on the
business of dealing in units of a unit trust

unless the person is licensed by the Commission.

(2) No licence shall be granted to any person to
operate a unit trust unless it is a company incorporated under
the Companies Code 1963 (Act 179).

(3) Any person who contravenes subsection (1)
commits an offence and is liable on summary conviction to a
fine of not less than 500 penalty units or imprisonment for a
termnot exceeding two yearsor to both and where the contra-
vention is by a body corporate, the body corporate shall on
conviction be liable to afine of not less than 500 penalty units.

324, (1) A company seeking to establish a unit trust shall
be the manager of the unit trust.
(2) The manager shall appoint a trustee for the unit
trust but the manager and the trustee shall be independent of
each other.
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328, (1) A unit trust isconstituted by adocument made un-
der seal between the manager of the unit trust and the trustee
and the document shall be the trust deed.

(2) The trust deed shall be in such form and contain
such particulars as may be prescribed by Regulations made
under this Law.

33. (1) Anapplication for alicence for a unit trust shal be
made to the Commission and shall be in such form as the
Commission may determine.

(2) The applicant manager shall also submit to the

Commission

(a) the names and qualifications of its directors and
other principal officers and those of the trustee;

(b) its certificate of incorporation;

(c) acopy of thetrust deed; and

(d) such particulars as may be prescribed by Regula-
tions under this Law.

33%. (1) The Commission may license a unit trust if it is
satisfied that

(a) the manager and trustee are qualified to act in that
capacity;

(b) the manager is a company incorporated in Ghana;

(c) the trustee is either a bank, an insurance company
or a financial institution or a wholly owned
subsidiary of any of them approved by the
Commission;

(d) thetrustee hasthe minimum paid up capital required
by the Commission;

(e) the business of the manager in relation to the unit
trust is administered independently of the trustee;
and

(f) thetrust deed complies with the provisions of this
Law and Regulations made under this Law.

(2) The Commission shall within ninety days of receipt
of an application for a licence communicate its decision on it
in writing to the applicant.

(3) A licence granted under subsection (1) shall be sub-
ject to such conditions as may be specified in it or in relation
toit.
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338. (1) No person shall undertake any activity in or
related to a unit trust either directly or indirectly unless
(a) the units are those of a unit trust licensed by the
Commission; and
(b) the particulars of the unit trust have been approved
by the Commission.

(2) A personwho actscontrary to subsection (1) com-
mits an offence and is liable on summary conviction to a fine
of not less than 500 penalty units or to aterm of imprisonment
not exceeding two years or to both and where the personisa
body corporate to afine of not less than 500 penalty units.

34. (1) Theinterest of a unit holder in a unit trust consists
of units including fractions of a unit.
(2) The calculation of prices at which units of any unit
trust may be bought or sold shall be in accordance with provi-
sions to be prescribed by the Commission.

34%. (1) Any letter, notice, circular, document or prospec-
tus prepared by a manager of a unit trust for the purpose of
offering its units to the public shall be approved by the trustee
of the scheme and the Commission before publication.

(2) There shdl be included in a document of the kind
referred to in subsection (1), information in relation to such
matters as may be prescribed or specified from time to time by
the Commission.

348, (1) The manager of a licensed unit trust shall, if
requested by a holder of units of the unit trust, buy from the
holder any number of units the holder may specify at the price
at which the manager buys the units of the unit trust.

(2) Wherethelicence of aunit trust has been revoked,
the manager shall buy all the units under the scheme at the last

bid price at which the manager bought units of the unit trust
before the revocation.

35. (1) Themanager of aunit trust shall manage the assets
of the unit trust on a day to day basis and shall select the
investments to be made on behalf of the trust in the best
interest of the unit holders.

(2) The manager shall act in accordance with the trust
deed and comply with its investment objectives and policy
under the directions given by the trustee.

9
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(3) The manager shall provide such information on the
management and administration of the unit trust as any trustee
may request.

(4) Themanager of aunit trust shall maintain such mini-
mum capital requirement as the Commission may determine .

(5) The manager shall ensure that its directors or other
persons concerned with the management of its business have
such qualifications and experience as are specified by the

Commission.
Duties and 35%. (1) The trustee of a unit trust shall comply with the
odtes provisions of this Law, Regulations made under it, the terms

of the trust deed and al prescribed particulars of the unit trust.

(2) Thetrustee shal take into its custody or under its
control the property of the unit trust and hold it in trust for the
investors in accordance with this Law, Regulations made
under it, the trust deed and any other applicable enactment.

(3) The trustee shall ensure that an asset attributable
to a particular unit trust is separately identified.

(4) The trustee shall

(a) ensure that the method used by the manager in the
calculation of prices at which interest isissued and
redeemed is within the limits determined by the
Commission; and

(b) maintain the minimum paid up capital determined
by the Commission.

(5) The trustee may execute documents to secure
acquisitions, disposals and loans made by the manager in
accordance with this Law or Regulations made under it and
the trust deed.

(6) Subject to subsection (7), thisLaw or Regulations
made under it and the terms of the trust deed, the trustee shall
carry out the instructions of the manager in respect of invest-
ments which constitute the property of the scheme.

(7) Thetrustee may give notice to the manager that it
is unwilling to accept the transfer of any property which con-
travenes this Law or Regulations made under it or the trust
deed.

10
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(8) The manager may, with the approval of the
trustee, determine that each unit shall be sub divided into two
or more units or that two or more units shall be consolidated.

Prohibited 358. (1) No company that is amanager of aunit trust or is
by manager, @ Subsidiary or holding company of the manager shall
(a) borrow money on behalf of the unit trust for the
purpose of acquiring securities or other property
for the unit trust;
(b) lend money that is subject to the unit trust to a per-
son to enable himto purchase units of the unit trust;

(c) mortgage, charge or impose any other encumbrance
on any securities or other property subject to the
unit trust; or

(d) engage in any transaction which in the opinion of
the Commissionis not in the interest of the holders
of the units of the unit trust,

provided that paragraphs(a) and (c) shall not apply to borrow-
ings made on behalf of the trust solely for the purpose of meet-
ing obligationsto redeem unitsfrom the holderswhen requested
and provided further that the borrowings shall be subject to
such conditions and restrictions as the Commission shall
prescribe.

(2) A company that contravenes subsection (1) com-
mits an offence and every officer of the company who acted in
breach of the provision shall also be liable on summary con-
viction

(a) inthe case of the company to afine of not lessthan
500 penalty units; and

(b) inthe case of an officer to afine not exceeding 250
penalty units or to a term of imprisonment of not
less than six months or to both.

Sub-part I1—Mutual Fund
Prohibition of 36. (1) No person shall

?n%ﬁ%ﬁé (a) establish or operate a mutual fund;
pithout (b) issue any invitation to the public to acquire any
' shares in a mutua fund; or
(c) maintain or hold himself out as carrying on the
business of dealing in a mutual fund

unless the mutual fund is licensed by the Commission.

11
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(2) Any person who contravenes subsection (1)
commits an offence and is liable on summary conviction to a
fine of not less than 500 penalty units or imprisonment for a
term not exceeding two years or to both and where the contra-
vention is by a body corporate, the body corporate is liable
upon summary conviction to a fine of not less than 500
penalty units.

36*. (1) Thedirectorsof acompany applying to operate as
amutual fund shall appoint for the mutual fund
(a) a manager which shall be a company incorporated
in Ghana and independent of the mutual fund
company; and
(b) a custodian which shall be independent of the
mutual fund company and be a bank, an insurance
company or any other financial institution approved
by the Commission or a wholly owned subsidiary
of any of them approved by the Commission.
(2) The custodian shall have and maintain such
minimum capital requirement as shall be determined by the
Commission.

368. (1) The Commission may on an application made to
it by

(a) a public company incorporated under the Compa-

nies Code, 1963 (Act 179); or

(b) an external company with a place of business in

Ghana within the meaning of Chapter V of the
Companies Code, 1963 (Act 179)
license the company as a mutual fund company.

(2) The company referred to in subsection (1) must
have been incorporated solely to hold and manage securities
or other financial assets.

(3) The application shal be in such form and contain
such particulars as are specified by or under this Law and as
may be directed by the Commission.

(4) The Commission shall within ninety days of
receipt of the application communicate its decision on it in
writing to the applicant.

12
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Licence for 37 (1). The Commission shall not grant a licence to any
operation o company to operate as a mutual fund company unless the
- Commission is satisfied that

(a) if an invitation is made to the public to subscribe
for its shares, the price at which the shares will be
offered will be based on the net value of the
company’s assets at the time of the offer with no
addition except for a reasonable service charge;

(b) the company will at all times repurchase the shares
from the holder at a price based on the net value of
its assets at the time of the repurchase without any
deduction other than a reasonable service charge,
provided that where the shares of the mutual fund
company are to be listed on an approved stock
exchange, the Commission may waive or modify
the requirements of this paragraph;

(c) amanager and custodian for the scheme have been
appointed by the directors,

(d) the manager is a company incorporated in Ghana
and is separate from and independent of the custo-
dian; and

(e) the custodian being a bank or an insurance
company or awholly owned subsidiary of either of
them has and maintains the required minimum paid
up capital.

(2) Thelicence may be subject to such other conditions

as the Commission may specify.

Interest of an 374, Theinterest of aninvestor in a mutual fund consists of
investor in a Shares in the Company

mutual fund.

Exemption 378. Thefollowing provisions of the Companies Code shall
from specific ot gffect the mutual fund company unless otherwise speci-

provisions of

the fied in writing by the Registrar of Companies acting in consul-
Companies tation with the Commission
Code. (a) section 59 (acquisition by a company of its own
shares);
(b) section 60 (redemption of redeemable preference
shares);

(c) section 61 (purchase by company of itsown shares);
(d) section 62 (limit on number of shares acquired);
(e) section 63 (opening of share deals account);

(f) section 66 (stated capital);

13
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(g) section 67 (reduction of stated capita);

(h) sections 275 to 279 (relating to invitation to the
public and prospectus);

(i) section 281 to 284 (relating to waiting periods
after publication of prospectus; withdrawal of
application for shares; invitations in respect of
securities to be dealt in on a stock exchange and
minimum subscription); and

() section 314 (control of public invitations relating
to external companies).

Regulations of 37¢. A mutual fund shall make regulations which shall be

amutud fund. i gych form and contain such matters as are prescribed by
Regulations made under this Law or as may be directed by the
Commission.

Directions by 38. (1) Subject to the Companies Code the directors of a

drectors of 2 mutual fund shall determine the investment and general poli-
cies of the company and shall give directions to the manager
accordingly.

(2) Nodirector shall giveany directionswhich arelikely
to make the manager act in contravention of thisLaw and Regu-
lations made under it; and the directors shall act in accordance
with the terms of the regulations or the constitution of the
mutual fund and any management agreement.

(3) Any director who contravenes subsection (2)
commits an offence and is liable on summary conviction to a
fine not exceeding five million cedis or imprisonment for a
term not exceeding one year or to both.

Custodian of 38~. (1) The directors of a mutua fund shall appoint a
and its duties.  CUStOdian for the mutual fund which shall take into its custody
or put under its control the property of the mutual fund which
shall be held in accordance with this Law and any relevant

agreement not inconsistent with this Law.

(2) The custodian of a mutual fund shall have such
minimum capital requirement as may be determined by the
Commission.

(3) Thecustodian may give noticeto the manager that
it isnot prepared to accept the transfer of assets in contraven-
tion of this Law and may require the manager to give security
for the transfer of assets.

14
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(4) Subject to subsection (3), theterms of its contract
of appointment and this Law, the custodian shall carry out the
instructions of the manager as regards investments which
comprise the assets of the company.

388. The directors of a mutual fund shall take reasonable
care
(a) to ensure that the property of the mutual fund is
managed by the manager in accordance with this
Law, Regulations made under it and the constitu-
tion or regulations of the mutual fund,;

(b) that the manager performs its functions and dis-
charges its duties under this Law and Regulations
made under it; and

(c) that the methods used by the manager to calculate
prices at which shares areissued and redeemed are
legal; and shall carry out periodic checks to verify
whether the manager has determined prices within
those limits.

38°. (1) The manager shall manage the mutual fund on a
day to day basis, select investments to be owned by the com-
pany and carry out any other functions assigned to it under
contract from the mutual fund.

(2) The manager shall be subject to the directions of
the directors of the mutual fund and shall perform the normal
functions carried out by the managing director of a company.

(3) Where the directions given to the manager by the
directors of the mutual fund contravene this Law or any other
enactment, the manager shall refer the matter to the Commis-
sion for guidance.

(4) The manager of amutual fund shall maintain such
minimum paid up capital and have the amount and type of
financial and material resources as may be directed by the
Commission.

(5) The manager shal not alow the property of the
company to be used or invested contrary to the investment
restrictionsunder thisLaw or Regulations made under thisLaw.

(6) Themanager shal ensurethat itsdirectorsor other
persons concerned with the management of its business have
the necessary quadlifications and experience required by the
Commission.

15
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(7) The manager shal act in accordance with invest-
ment policies laid down by its directors and the provisions of
this Law.
Sub-part I11—Spread of Investment and General Provisions on
Unit Trust and Mutual Fund
ﬁgg;dmg;ts 39. (1) The value of a scheme's holding of securities
"~ issued by a single issuer shall not exceed twenty per cent at
book value or 25 per cent at market value.
(2) No scheme shall hold more than ten per cent of any
class of securities issued by a single issuer.
Unlisted 39*. Thevalue of ascheme s holding of securities not listed
seeurities. or quoted on astock exchange may not exceed fifteen per cent
of itstotal net asset value.
Government  39°, Upto thirty per cent of ascheme’stotal net assetsvalue
securities may be invested in government securities of the same issue.
Egmﬁd?g; 39€. No scheme shall enter into any future financial con-

tract or hold any physical commodities.

40. (1) The value of a scheme's holding of units or shares
in other collective investment schemes shall not in aggregate
exceed ten per cent of itstotal net value.

(2) Noincreasein the total of initial charges, the man-
ager’s annual fee or any other costs and charges borne by the
investors or by the scheme shall be made, if the scheme is
managed by the same manager or by his agent.

40*. No scheme shall invest more than ten per cent of its
net asset value in any type of real estate including buildings or
interests in real estate except in shares of real estate
companies.

408. The provisions on the level and spread of investments
of unit trust and mutual fund and the prohibited investment of
unit trust and mutual fund specified in sections 39 to 40A may
be waived or modified by the Minister on the advice of the
Commission in apropriate circumstances.

40°¢. There shall be paid in respect of alicence issued under
this Part such application fee and annual licence fee as the
Commission may determine.
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40P. If any provisionin atrust deed establishing a unit trust
or any provision in the regulations or constitution of a mutual
fund is inconsistent with a provision of this Law or Regula-
tions made under this Law, that provision shall be of no effect
to the extent of the inconsistency.

41. (1) A proposal for changeinaunit trust or mutual fund
shall be subject to approval by a specia resolution of holders
of interests in the unit trust or mutual fund.

(2) The manager of a unit trust or mutual fund shall
submit the proposal to the Commission for approva and the
Commission shall acknowledge receipt in writing within seven
days of receipt.

(3) If the Commission does not take a decison on the
proposal within a period of sixty days after its submission, the
manager may assume that it has been approved.

41*. (1) The manager of a unit trust or the directors of a
mutual fund shall give written notice to the Commission of
any proposal to replace the trustee or custodian of the scheme
and seek the approval of the Commission and the Commission
shall acknowledge in writing the receipt of the proposal within
seven days of receipt.

(2) Any proposal for a change of a trustee or
custodian shall be subject to approval by a special resolution
of holders of interest in the scheme.

(3) If the Commission does not indicate its decision
on the proposal within a period of sixty days after its submis-
sion, it may be assumed that the proposal has been approved.

(4) A trustee or a custodian may be replaced by a
person who satisfies the requirements of this Law.

(5) A trustee or a custodian may retire upon giving
notice of not less than ninety days.

418. (1) A trustee, or directors of amutual fund, shall give
written notice to the Commission of any proposal to replace a
manager of the scheme and seek the approval of the
Commission and the Commission shall acknowledge receipt
in writing within seven days of receipt.

(2) If the Commission does not indicate its decision
on the proposal within a period of sixty days after its submis-
sion it may be assumed that there has been approval.
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(3) The manager shall be replaced by a person who
satisfies the requirements of this Law.

(4) The manager shall cease to hold office if

(@) it goes into liquidation, except a voluntary
liquidation to reconstruct or amalgamate on terms
previousdly approved in writing by the trustee or
directors;

(b) areceiver isappointed in respect of the unit trust or
mutual fund;

(c) the unitholders or shareholders take a decision to
remove the manager in terms of this Law; or

(d) the trustee of a unit trust or directors of a mutual
fund states in writing giving reasons that a change
of manager is desirable in the interest of the
investors and the Commission approves.

(5) If the name of the scheme makes reference to the
name of the former manager, the former manager may require
the new manager to propose achangein the name of the scheme.

(6) Where the manager ceases to act as a manager,
the trustee of a unit trust or the directors of the mutual fund
shall appoint a person eligible under this Law to be the
manager of the scheme subject to that person entering into an
agreement with the trustee of the unit trust or the directors of
the mutual fund to secure the due performance of its duties as
manager.

Retirement of 41°¢. (1) The manager may retire in favour of another
Mmenager. eligible person upon the written approval of the trustee or the
directors of the mutual fund if
(a) inthe case of a unit trust, the appointment is made
under the seal of the retiring manager;
(b) the rights and duties of the retiring manager have
been assigned to the new manager; and
(c) any other act required to be done for the assump-
tion of duty as manager has been done.

(2) The retiring manager shall be absolved from any
obligation upon retirement but this shall be without prejudice
to the rights of any person for any act or omission of the
retiring manager prior to its retirement.

(3) Upon assumption of office as the new manager,
the manager shall enjoy the rights and exercise the powers as
manager and also be subject to the duties and obligations of a
manager.
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42. The manager of aunit trust, the trustee of a unit trust
or thedirector, the manager or custodian of amutual fund shall
be liable to an investor for any loss suffered by the investor by
reason of failure to perform the duties of office under this Law
or Regulations made under this Law.

42", A manager or custodian of a mutual fund shall not

(a) borrow money on behalf of the mutual fund for the
purpose of acquiring securities or other property
for the mutual fund;

(b) lend money that is subject to the mutual fund to a
person to enable that person acquire an interest in
the mutual fund or for any purpose;

(c) mortgage, charge or impose any other encumbrance
on any securities or other property subject to the
mutual fund; or

(d) engage in any transaction which in the opinion of
the Commission is not in the interest of the share-
holders of the mutual fund,

rovided that paragraphs (a) and (c) shall not apply to
rrowings made on behalf of the fund solely for the purpose
of meeting obligationsto redeem shares from the holders when
requested, and provided further that the borrowings shall be
subject to such restrictions as the Commission shall prescribe.

428, No scheme shall invest in any securities of aclassin a
company or other body if an officer or collectively, officers of
the manager own more than such per cent of the total nominal
amount of the issued securities of that class as the Commis-
sion may determine.

42¢. (1) The portfolio of a scheme shall not include any
securities where a call is made for any sum unpaid on that
security unless that call can be met in full out of cash by the
scheme’s portfolio.

(2) Subject to subsection (1), the portfolio of ascheme
shall include any security where a call is to be made for asum
unpaid on that security if the issue has been allotted under the
terms of arights issue or an existing holding.

43. No scheme shall acquire any asset which involves the
assumption of any liability which is unlimited.

43"*. (1) Themanager of ascheme shall keep at aprescribed
place a register of persons who hold interest in the scheme
containing such particulars as may be prescribed by
Regulations.
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(2) Regulations shall provide for inspection of the
registers of the licensed schemes.

438. (1) The Commission shall keep a register of licensed
unit trusts and mutual fund companies.
(2) Any person who so wishes may inspect the
register and upon payment of a fee obtain a copy of or extract
from the register.

43¢. The court may on an application order
(a) that aregister be rectified if it isjust to do so; or
(b) the manager to pay for any loss or damage if it is
satisfied that a person has suffered loss or damage
by an error or defect in the register of investors.

44. (1) The court may, on application, order the appoint-
ment of a person as atemporary manager of a scheme.
(2) The application may be made by
(a) the Commission;
(b) the manager;
(c) the directors of a mutual fund;
(d) thetrustee or custodian; or
(e) aninvestor in the scheme.

(3) The appointment shall be for not more than ninety
days but the court may, on application by the temporary scheme
manager, extend the appointment.

(4) A temporary scheme manager shall, before the end
of the appointment, report to the court recommending acourse
of action to be taken in relation to the scheme.

(5) Thecourt may make such ordersasarejust, includ-
ing ordersto call aninvestors meeting to consider a proposed
resolution to nominate a replacement scheme manager or for
the termination of the scheme.

(6) A temporary scheme manager shall have the same
powers and rights in respect of the property of the scheme as
the manager of the scheme.

44*. (1) A schemeisterminated whenan event, date or state
of affairs specified for the purposeinthe scheme'sconstitution
occurs.

(2) A provisioninthe congtitution of ascheme, which
provides or has the effect of providing that the scheme is
terminated if the manager is removed as manager, is void.
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448, (1) Themanager of ascheme may, inwriting and with
the approval of the Commission, terminate the scheme on the
ground that the purpose of the scheme has been, or cannot be,
accomplished.

(2) No manager shall terminate a scheme unless he
has given notice as required under subsection (3) and a period
of 60 days has passed.

(3) The notice shal include

(a) an explanation of the proposal;

(b) a statement of the circumstances under which the
purpose of the scheme has been, or cannot be,
accomplished; and

(c) astatement of the right of the investorsto requisi-
tion a meeting of investors.

45. The court may, on an application by the manager of a

scheme or by

(a) the Commission;

(b) an investor in the scheme;

(c) adirector of the manager; or

(d) atemporary scheme manager,
make an order to terminate the scheme if it is just and equita-
ble to do so or the scheme is insolvent.

45", (1) Thetrustee shall after thetermination of the scheme
realise the assets and after the payment from it of all liabilities
and costs of the winding up, distribute the proceeds of the re-
alisation to the manager and the investors upon the production
by the manager and investors of evidence asto the proportion
of their entitlement or interest in the scheme.

(2) Thetrustee shall pay into court any unclaimed net
proceeds or other cash held by the trustee after the expiration
of twelve months after the day on which the net proceeds
became payable.

(3) The trustee may deduct any reasonable expenses
incurred by him in making that payment into court from the
unclaimed net proceeds.

(4) The trustee shall notify the Commission after the
completion of the winding up.
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ﬁg;gggﬂ%g 0; 458, (1) The Commission may, subject to the provisions
scheme. of thisLaw and upon notification revoke the licence of ascheme
if
(@) in the opinion of the Commission the interests of
the holders of the units or shares created or held
under the scheme require that; or
(b) the Commission is satisfied that the scheme as
operating no longer qualifies as provided under this
Law.

(2) The Commission shall before revoking the licence
notify the manager and trustee of the unit trust or the directors
of the mutual fund of its intention to revoke the licence.

(3) The manager of the unit trust or the directors of
the mutual fund may within twenty-one days of the notifica-
tion make representations in writing in respect of the proposed
revocation to the Commission.

(4) The Commission shall consider the representations
made before deciding whether to revoke the licence or not.

(5) The Commission shall communicate its decision
to revoke the licence of the scheme within thirty days after
representations have been made or if noneis made, withinthirty
days after the last day for making the representation.

Suspension 46. (1) Nothing inthisPart prevents the Commission from
of licence of - suspending the licence of any unit trust or mutual fund subject

unit trusts

?Sgd;nutual to such conditions as the Commission shall specify in writing.
' (2) The Commission shall

(a) before suspending a licence notify the unit trust or
mutual fund of its intentions; and

(b) by the notice, invite the unit trust or mutual fund to
make, within a period of not more than thirty days
from the date of the service of the notice, any
representations it may desire to make in respect of
the suspension of the licence.

(3) The Commission may revoke the licence of the unit

trust or mutual fund if

(a) after the expiration of the period the unit trust or
mutual fund has not made any representations; or

(b) it is not satisfied with representations made by the
unit trust or mutual fund.
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46*. A mutual fund shall be wound up in accordance with
the provisions of the Companies Code 1963 (Act 179).

468. The Commission shall cancel the licence of a scheme
upon the termination of the scheme in accordance with law.

47. Any person who does any act which constitutes a
contravention of a provision of this Part commits an offence
and except specifically provided in this Part in respect of that
provision the person shall be liable upon summary conviction
to afine not exceeding 500 penalty units or imprisonment for
aterm not exceeding two years or to both.

47*. No person shall operate any other form of collective
investment scheme unless it is licensed by the Commission”.

Section 141(2) of PNDCL 333 amended

11. The principa enactment is amended in section 141(2) by the deletion
of “and” after paragraph (e) and the addition of the following paragraphs
“(g)form and contents of trust deed of unit trusts and the regulations

of mutua funds;

(h) matters relating to content of scheme particulars of unit trusts

(i)
0)

and prospectus of mutual funds;
pricing, valuation and dealing in units and shares,

reports to unit holders or shareholders in unit trusts and mutual
funds;

(k) matters relating to the criteria for identification, licensing and

()

administration of collective investment schemes other than unit
trusts and mutual funds;

matters relating to the content of invitations to the public and
the examination and approval of invitations;

(m) matters relating to the continuing disclosure of information and

forms, content, frequency and standards of financial reporting
by issuers of securities;

(n) matters relating to stock exchanges and stock markets; and
(o) generally on the management of unit trusts and mutual funds.”
Section 142 of PNDCL 333 amended

12. The principal enactment is amended in section 142 as follows—
(a) by the substitution or insertion in the section in appropriate

alphabetical order of the following—

“advertising” includes every form of advertising, whether in a
publication or by the display of notices or by means of
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circulars or other documents or by an exhibition of photo-
graphs or films or videos or by way of sound broadcasting
or television or on computer screens or in any other
manner; and “advertise” shall be construed accordingly;

“assets of the scheme” means the capital and income of the
scheme;

“book” includes document in any form including information
stored in an electronic form;

“collective investment scheme” means an arrangement by
which

(a) contributions to the scheme by persons taking part
in the scheme are pooled;

(b) the contributions are invested in eligible assets by
the Manager of the scheme on behalf of the
contributors;

(c) personsmaking contributionsto the scheme become
shareholders or unit holders in the scheme but do
not have day to day control over the management
of the assets;

(d) as shareholders or unit holders, contributors to the
scheme participate in or receive profits or income
or sums paid out of the profits or income arising
from the acquisition, holding, management and
disposal of the assets or any part thereof by the
Manager;

“constitution of ascheme” in the case of aunit trust meansthe
trust deed and in the case of mutual fund meansthe regula-
tions of the mutual fund,;

“dealer” means a person who carries on a business of dealing
in securities whether he carries on any other business or
not and includes—

(a) astock broker;

(b) ashare transfer agent;

(c) atrustee of a collective investment scheme;

(d) aperson who provides custodial services with
regard to securities;

(e) aperson who performs the functions of central
securities depository and/or provides securities
clearing and settlement facilities;

24



Securities Industry (Amendment) Act, 2000 Act 590

(f) aregistrar to a public issue of securities;

(9) an underwriter;

(h) a person including a bank as defined in section 48
of the Banking Law, 1989 (PNDCL 225), or a
Merchant Bank approved by the Bank of Ghana
that undertakes or performs the services of an issu-
ing house or manager to a public issue of securi-
ties; and

(i) such other persons performing securities or capital
market related functions as the Minister by notice
in the Gazette may prescribe;

“independent” in relation to the trustee and manager of a unit
trust or the mutual fund company and the manager or cus-
todian of a mutual fund means

(a) inthe case of aunit trugt, that the manager isnot a
substantial shareholder of the trustee and that the
trustee is not a substantial shareholder of the man-
ager; and

(b) in the case of a mutual fund, that the mutual fund
company is not a substantial shareholder of the
manager or custodian.

“interest” in the case of a
(&) unit trust means the beneficial interest held under
thetrust;

(b) mutual fund, means the shares in the mutual fund;

“investor” in the case of a
(&) unit trust means a unitholder;
(b) mutual fund means a shareholder.

“manager” in the case of a
(a) unit trust means the manager referred to in section
324, and
(b) mutual fund means a company appointed by the
board of directors of the mutual fund company to
manage the mutual fund;
“marketing” in relation to interests means
(a) issuing or causing to be issued any advertisement
inviting persons to become or offer to become
investors in that scheme or containing information
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calculated to lead directly or indirectly to persons
becoming or offering to become investors in that
scheme; or

(b) advising or procuring any person to become an
investor in that scheme and “to market” shal be
construed accordingly;

“mutud fund” means a public or external company incorpo-
rated solely to hold and manage securities or other finan-
cial assets and which has made satisfactory arrangements
for ensuring that if any invitation is made to the public to
subscribe to its shares the price at which the shares are
offered shall be based on the net value of its assets at the
time of the offer with no addition except for a reasonable
service charge subject to the proviso to section 37 (1)(b)
and is willing at any time to repurchase any of its shares
from the holder at a price based on the net value of its
assets at the time of repurchase without any deduction
except for a reasonable service charge;

“officers of a company” includes the directors and any
persons acting as such;

“redemption” in relation to interest in a scheme, means the
purchase of interest from an investor by the manager as a
principal and “redeem” and “redemption price” shall be
construed accordingly;

“scheme” means a unit trust or mutual fund;

“scheme particulars” means particulars of a unit trust or
mutual fund prepared and published in accordance with
Regulations made under this Law;

“trust deed” has the meaning assigned to it in section 32%;
(b) by the repeal of the following
“mutua fund” shall have the same meaning as that provided
in section 319 of the Companies Code 1963 (Act 179)’.
Consequential amendments and revision of penalties and pecuniary
valuesin PNDCL 333

13. The sections of the principal enactment set out in the Schedule to this
Act are amended to the extent indicated in the Schedule.
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Repeal, Saving and Transitional provisions
14. (1) Section 319 of the Companies Code 1963 (Act 179) is hereby
repealed.

(2) Notwithstanding the repeal under subsection (1) any unit trust or
mutual fund authorised to operate under the Companies Code 1963 (Act 179)
and in existence on the date of the coming into force of this Act shall be
deemed to have been approved and licensed under PNDCL 333 as amended
by this Act.

(3) A schemeto which subsection (2) applies shall continueto operate
under its conditions of authorisation and other terms specified in the applica-
ble legidative instrument for a period of twelve months from the date of the
coming into force of this Act.

(4) Where a scheme continued in operation under this section desires
to continue in operation after the expiry of the period of twelve months, it
shall before the expiration of the twelve months apply to the Commission for
the requisite licence.

SCHEDULE
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SCHEDULE
(Section 13)

P.N.D.C.L.333
sections

Repeal or amendment

(i) Section3

(i) Section4

(iii) Section9

(iv) Section 10

(v) Section 14

(vi) Section 17

(vii) Section 19

(viii) Section 21

(ix) Section 22

(x) Section 28

(xi) Section 30

in subsection (2) by the substitution for “P.N.D.C.” of
“President”;
substitution for subsection (5) of the following
“(5) Thequorum at ameeting of the Commission shall
be five members and shall include the Director-
General or in his absence a Deputy Director-
Genera”;
(8 inparagraph (a) substitute for “Secretary” “Minister”
wherever it appearsthereafter inthe Law;
(b) inparagraph (j) deletion of “(9a)”;
(¢c) insert anew paragraph (jj) asfollows
“(jj) examine and approve invitations to the
public;
in subsection (1)(e) substitution for “paragraph (s)” of
“paragraph (a)”;
substitution for “1 million cedis or to imprisonment for aterm

not exceeding oneyear” of “ 500 penalty unitsor to impris-
onment for aterm not exceeding 2 years’;

in subsection (2) substitution for “1 million cedis” of
“250 penalty units’;

in subsections (6) and (7) substitution for “1 million cedis or
to aterm of imprisonment not exceeding oneyear” of “500
penalty units or to imprisonment for aterm not exceeding
2 years’;

in subsection (5) substitution for “1 million cedis” of
“250 penalty units’;

in subsection (5) substitution for “1 million cedis or to
imprisonment for aterm not exceeding one year” of “ 500
penalty unitsor to aterm of imprisonment not exceeding 2
years’;

in subsection (3) deletion of “whose decision on it shall be

final”

(@ in subsection (2) substitution for “¢200,000.00" and
“¢5,000.00” of “50 penalty units’ and * 25 penalty units’
respectively;

(b) repeal of subsections (3) and (4);
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(xii) Section 31

(xiii) Section 55

(xiv) Section 57

(xv) Section 58
(xvi) Section 64
(xvii) Section 65

(xviii) Section 66

(xix) Section 68

(xx) Section 71

(xxi) Section 75

(xxii) Section 76
(xxiii) Section 77
(xxiv) Section 78
(xxv) Section 79

(xxvi) Section 80

(&) repeal of subsections (4) and (5);

(b) in subsection (6) substitution for “¢100,000.00" of
“50 penalty units’;

substitution for “1 million cedisor to imprisonment for aterm

not exceeding one year” of “500 penalty units or to
imprisonment for aterm not exceeding 2 years’;

in subsection (4) by the addition to the subsection of the
following “and shall be liable on summary convictionto a
fine not exceeding 250 penalty units or imprisonment for a
term not exceeding 1 year or to both.”;

in subsection (1) substitution for “¢5 milliom” of “ 500
penalty units’;
repeal whole section;
repeal whole section;
insertion after paragraph (d) in subsection (1) paragraph (€)
as follows
“(e) aninvestment adviser”;

in subsection (5) substitution for “¢100,000.00" of “25
penalty units.”
in subsection (2) the addition at the end of the following
“and shall be liable on conviction to a fine not
exceeding 250 penalty units or to a term of imprison-
ment not exceeding 1 year or to both”;
in subsection (11) substitution for “1 million cedis or to
imprisonment for a term not exceeding one year” of
“500 penalty units or to a term of imprisonment not
exceeding 2 years’;
in subsection (3) substitution for “¢1 million cedis’ of “ 100
penalty units’;
in subsection (7) substitution for * ¢500,000" of “ 100 penalty
units’;
in subsection (2) substitution for * ¢500,000" of “ 100 penalty
units’;
in subsection (2) substitution for * ¢500,000" of “ 100 penalty
units’;
in subsection (2) substitution for “1 million cedis or to
imprisonment for a term not exceeding one year” of

“500 penalty units or to imprisonment for a term not
exceeding 2 years.”;
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(xxvii) Section 81

(xxviii) Section 83

(xxix) Section 84

(xxx) Section 85

(xxxi) Section 86

(xxxii) Section 87

(xxxiii) Section 129

(xxxiv) Section 132

(xxxv) Section 133

(xxxvi) Section 134

(xxxvii) Section 137

(xxxviii) Section 138

in subsection (2) substitution for “¢500,000” of “ 100 penalty
units’;

in subsection (2) substitution for “one million cedis’ of
“250 penalty units’;

in subsection (5) substitution for “¢500,000” of “ 100 penalty
units’;
(8 insubsection (6) substitution for “ one million cedis” of
“250 penalty units’;
(b) in subsection (7) substitution for “2 million cedis’ of
“500 penalty units’;

(8 insubsection (1) substitution for “ one million cedis” of
“250 penalty units’;

(b) in subsection (2) substitution for “2 million cedis’ of
“500 penalty units’;

() in subsection (8) substitution for “2 million cedis’ of
“500 penalty units’;

in subsection (4) addition at end of the subsection of the
following

“and upon conviction shall beliableto afine of not less
than 50 penalty units each or to imprisonment for aterm
not exceeding one year or to both”;

(@ in paragraph (a) substitution for “¢5 million” and
“3years’ of “ 500 pendlty units’ and “2 years’;

(b) in paragraph (b) substitution for “¢5 million” of
“500 penalty units’;

in subsection (1) substitution for “¢500,000” of “ 250 penalty
units’;
substitution for “¢1 million or to imprisonment for aterm not

exceeding one year” of 500 penalty units or to imprison-
ment for aterm not exceeding 2 years.”;

substitution for “¢1 million or to imprisonment for aterm not
exceeding oneyear” of “ 500 penalty units or to imprison-
ment for aterm not exceeding 2 years.”;

in subsection (7) substitution for “¢1 million or to imprison-
ment for aterm not exceeding one year” of “ 500 penalty
unitsor to imprisonment for aterm not exceeding 2 years.”;

substitution for “¢1 million or to imprisonment for aterm not
exceeding one year” of “500 penalty units or to imprison-
ment for aterm not exceeding 2 years.”;
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(xxxix) Section 139

(xl) Section 145

(a8 substitution for subsection (1) of the following
“(1) Prosecution for an offence against any provi-
sion of this Law shall be by the Attorney-General”;
(b) in subsection (2) the substitution for “instituting
proceedings’ of “ proceeding” ;
(c) by theinsertion of a new subsection as follows
“(4) All offences under this Law shall be tried
summarily”.

repeal of whole section.

Date of Gazette notification: 22nd December, 2000
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